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Status 

1)13 Responsive to communication(s) filed on 27 February 2004 
2a)Q This action is FINAL. 2b)E This action is non-final 

3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed .n accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213 
Disposition of Claims 

4M Claim(s) 1^8 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration 

5) Q Claim(s) is/are allowed. 

6) EI Claim(s) U8 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner 

WM Z*T 9iS) °° 2Z£ ^^ is/a - ^ -cepted or b) D objected to by the Examiner. 
Applrcant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 

11>n jTnTTTl She6t(S) inClUdin9 C ° rreCti0n iS reqUir6d ' the draWin ^ S ) is ° b >°™ to. See 37 CFR 1 121(d) 
1 DD The oath or declaration ,s objected to by the Examiner. Note the attached Office Action or form PTO-152 

Priority under 35 U.S.C. § 119 

12)E I Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f) 
a)IEI All b)D Some * c)D None of: W W { l 

1 .!£] Certified copies of the priority documents have been received 
2.D Certified copies of the priority documents have been received in Application No 
3-D Cop.es of the certified copies of the priority documents have been received in thisT^onal Stage 
application from the International Bureau (PCT Rule 1 7 2(a)) 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Priority 

1 . Acknowledgment is made of applicant's claim for foreign priority under 35 
U.S.C. 119(a)-(d). 



Information Disclosure Statement 

2. The information disclosure statement (IDS) filed on 02/27/2004 was considered by the 
examiner. 

Claim Objections 

3. Claim 1 is objected to because of the following informalities: 

a) On claim 1 line 6, replace "consists in" with -consists of--, after "which method". 
Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

5. Claim 1 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. 

6. Claim 1 line 11 rejected because they recite terminology of proximity: "may". It is 
indefinite because the word "may" does not clearly defines the limitation. Since the statement, 
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"the constraint level may take N distinct values", make it clear whether or not the constraint level 
is N distinct values or other values. 



Claim Rejections - 35 USC § 101 
7. 35 U.S.C. 1 0 1 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter or 

^ m 7i a s^sZr M ' may obtain a patent therefor ' subject to the conditi ° ns and 

Claims 1-8 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. 

The method of claims 1-8 are performed by a computer program; therefore, claims 1-8 
contains subject matter that is recognize as an abstract idea, one of the judicial exceptions. 
Subject matter that is not a practical application or use of an idea, a law of nature or a natural 
phenomenon is not patentable. See, e.g., Rubber-Tip Pencil Co. v. Howard, 87 U.S. (20 Wall.) 
498, 507 (1 874) ("idea of itself is not patentable, but a new device by which it may be made 
practically useful is"). 

For claims including such excluded subject matter to be eligible for patent protection, the 
claim must be for a practical application of the abstract idea, law of nature, or natural 
phenomenon. Diehr, 450 U.S. at 187, 209 USPQ at 8 ("application of a law of nature 
or mathematical formula to a known structure or process may well be deserving of patent 
protection."); Benson, 409 U.S. at 71, 175 USPQ at 676 (rejecting formula claim 
because it "has no substantial practical application"). 

A claimed invention is directed to a practical application of a 35 U.S.C. 101 judicial 
exception when it: 
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(A) "transforms" an article or physical object to a different state or thing; or 

(B) otherwise produces a useful, concrete and tangible result. 

Claim 1 is a method claim pertaining to the steps implemented by a processor for 
associating N sets of wavelengths with N ranges of error rate, respectively; associating N 
constraint levels with different transmission constraint parameters. Then assigning wavelengths 
based on constraint level and error rate. The method of claim 1 merely contains steps, which can 
be implemented by a processor following a computer algorithm. Thus, it does not meet the 
requirement of producing a tangible result; in other words, the processor executing the steps 
recited in claim 1 does not produce a real world result. It is merely performing calculations and 
associating wavelengths with different computer generated data. It appears that the processor is 
the only structure involved in executing the method of claim 1. Once the processor executes the 
method, it appears that the generated result is stored in memory, instead of being output to other 
devices for controlling purpose or any other functions. Which fails to meet the requirement of 
transforms an article or physical object to a different state or thing. A processor executing a 
series of steps to generate data, but does not use the generate data to perform any other functions, 
also fails to meet the requirement of producing a tangible result. 



Conclusion 

Any response to this Office Action should be faxed to (571) 273-8300 or mailed to: 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
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Hand-delivered responses should be brought to 



Customer Service Window 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



9. 



Any inquiry concerning this communication or earlier communications from the 



Examiner should be directed to Thi Le whose telephone number is (571) 270-1 104. The 
Examiner can normally be reached on Monday-Friday from 7:30am to 5:00pm. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Kenneth Vanderpuye can be reached on (571) 272-3078. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free) or 703-305- 
3028. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist/customer service whose telephone number is (571) 272- 
2600. 



Thi Le 




n U-.METH VANDERPUYE 
SUPERVISORY PATENT EXAMINER 



